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EE HARKS 

Claims 1-37 are pending in this application. By this Amendment, claim 37 has been 
unendet 1 le amei nents pi as >phcation la con >\\ ! better form 

i pea \ccordh s resp fully requested that these e e entered 

Claims 147 stand provisionally rejected on the ground of non-statutory obviousness-type 
double patenting over claims 1-17 of co-pending application No. 10/726.960. The provisional 
rejection is respectfully traversed. 

A m < is s i v>e il i\ a 

new ground of rejection that was not asserted in the prior Office Action (which asserted only 
> ) e \ ou i svi ei "s -> < k ' 6 0 s. f % tv i v.^ > id >n an\ 
subsequent ac ti nu on t! e n e is si all be final, except where the examiner introduces a new 

U 1 i' \ 1 O 1 t " j S I _ L * V v I S v t Svt 

on iform >. I sn un nlomiation disclosure statement filed during the period" 

(emphasis added) Claims 1-17 were not amended in Applicant's April 17, 2 - vrneru lent 
and an IDS has not been submitted since the last Office Action. The new ground of rejection 
•was thus net necessitated by an amendment or by information submitted in an IDS. ft is thus 
improper for the new ground of rejection to be asserted in a final rejection, and unfair to deny 
Applicant the opportunity to respond to the Office Action as set forth .in the MFEP. 
Accordingly, the finality oft.be rejection should be withdrawn and, if the new ground of rejection 
- s de» nec appn late shoo! e ese< e > 1 ; ; ? t - i 1 ctic 

Applv ^ ^ ,nei u l 

rejection of instant claims 1-17 over claims 1-1.7 of co-pending application No. 10/726.960 (the 
"960 application"). The Office Action at page 2 asserts only that instant claims 1-17 are not 
patentably distinct from claims 1-17 of the 960 application because "the longitudinal length and 
the interior surface area are measurements of the same area of the balloon." Assuming, 
rgxendi that the re cti n is based >n a coi at >n< t e scop Instant ck - to the 
scope of claims 1-17 oh" the 960 application, .'■ oplk ait i »ou full) traverses the* rejection 
wo v . N v !.v.ae'( open a 2 v _ . f . s t 

X > 5 §804(1] Vpp cant j < traverse the i ection ect ic Office Action fails to 
establish a p ima fetch case oi obviousness. 
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As noted in the MPEP, "domination" and "double patenting" are .two separate issues. See 
FTP Duma i ic applied on 1 bro i e - clam 

v^hioh icads on an imeno I ■> < i.rK ^v, c v a j : > Lu j k i 

uc ! i s ipiica! ominates the latter. See id. Ai is furthe oted in the MPEP 
don aiioiHi > <ad claims in the absence i s n. \ >rnon- t ry ground by_ 

a e ute | ejection See id The, den i s on the Office 

f >; ' , t > v i I.' vies- ^ ,o \dn o'ls. o ^ ^ meat! would 

conclude that the inventions recited in nsiant claims 1-17 are an obvious variant of Hit invention 
recited in clai I ' cm < j > h esc miw be a Mqic*..foun teat h c 

tK ' \ ' \ i the art to mod em? 

recited in claims 1-1 7 of the 960 application in order to reach the invention recited in instant 
da has 1-1 7, 

Applicant respectfully submits that there is no suggestion or motivation provided by the 

! v , i (. 1 s l l t V "> <. t M CSS 

1 nthermon > i< ,„ r<\tament<dry different 

ne mings at c cm not reasonably be viewed to be die same thing as asserted in the Office Action. 
Accordingly, the double patenting rejection should be withdrawn. 

- e h - s I i i\ " ,1 > 1 v I it h n 

claims 1-17 of the 960 application. Instant claims 1-17 recite, at least, a balloon with a 
! ; N nijalK unchanged whereas claims 1-17 of the 960 

) ' rema nss ibstantialiy unchanged. Accordingly., 

for die forgoing icasons, it is respectfully requested that the non-statutory double patenting 
rejection be withdrawn. 

Claims 142, 15-29, and 32-3.7 stand rejected under 35 U.S.C. § 102(b) over Hamlin (U.S. 
Pat. No. 5,270,086); and claims 13, 14, 30, and 31 stand rejected under 35 U.S.C. § 103(a) over 
Hamlin in view of Trotta (U.S. Pat, No. 5.290306). The rejections are respectfully traversed. 

Independent claims 1, 35, and 37 stand rejected under 35 U.S.C. § 102(b), which is 

oic t€ i require t v 1 owi g 

A claim is anticip ed onh c eve? i set forth in 

the claim is found, either ex pressl y or inherentl y described, in a 

idea! invention i si 1 " 
in as complete detail as is contained in the . .. claim. 



Docket No. (AMENDED): 14673-028C1 
AepiicaiiQO No. 10/726,484 
Page 8 of 10 



MPEP §213 1 (emphasis added). The MPEP also states that: 

The distinction between refections based on 35 U.S.C. 1 02 and 
those based on 35 U.S.C. 103 should be kept in mind. Under the 
former, the claim is anticipated by the reference. No question of 
obviousness is present. In other words, for anticipation under 35 
! _ k eierenee most teach every aspec .-s'tK ^ 
invention either expl c il \ oi impl edly Any fe t 
x .mie ^rdy e esc t 

MPEP §706.02(IV). The Office Action fails to identify where fibers are directly shown or 

described in Hamlin and, at page 5, the Office Action acknowledges thai, "fiber" is not expressly 

disclosed in I iandio. The Office Action ado refers to irdonnauon that is no t described in the 

x v. v. Medelcjenciesof Hamlin are remedied because "it is 

well known in the materia! science art that these materials are different types of fibers." 

lowest 1 v v <. i i k a*1 st'-e'e^.u 

to a rejection under 35 U.S.C. §102 because the procedure for relying on common knowledge in 

a rejection is limited to rejections under 35 U.S.C. §1 03(a). See MPEP §2344 and §2144.03. 

Since Hamlin is silent regarding fibers, and because the rejections are based on 35 U.S.C, 

§102, the Office Action appears to assert that Hamlin inherently describes fibers. MPEP 

§2112(IV) states that: 

f o esia i c evidence must make clea 

the missnp ^ <~ matter ts necessarily picsent in the thing 

i kdl Inherency, however, may not be 

established by probabilities or possibilities. The mere fact that a 
certain thing may result from a given set of circumstances is not 
sufficient. 

The Office Action feds to conform with MPEP §2! 1 2 ( IV ) because it does not make clear that 
m in juk . n | s s \ tou. ii riii 

ck \ describes tha he mated; i h s > 1 „^PPm 1 rmed 

■> h t \ it ! . )i i -A '\ \t *, s See hn n< 

col. 4, lines. 46-49. 

s ^ oe enbe a noo compliant Ik ^ 
, seco-ed \r tyet tsi . eJ n claims land <A or ha\ -ig !>rst and second 
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layers each having at least one fiber therewithia, as recited in claim 35. For the reasons of record 

and asserted hnt ei i v > Lss. -x _l s ? i i mite J to 

certain polymer du \\ \< - - . i , at u , - mt- ~o- 

49} and at 1 <- be se of this melting of Ha i oe s \ 1 , t j t f re 
describe nn bco> - t s k 

Furtiiei ! alls to s describe ilhgrs ihu! e eciter 

ck-trs i and >\ -> i at a e . - e t . js touted - eh m ^ I v Oh Acason a 

page 2 asserts that Fig, 5 of Hamlin show layers [that] arc angled," but the purported angle of 
H N _aa mer layer 4 1 > i us L 3$,oi j 7 because 

these claims recite "... fibers . . . form an angle ..." or a " . . . fiber being oriented at an angle 
Fig. 5 of Hamlin shows a cross section of oarison 40 and it does n ot show or describe the 
orientation of the materials of parison 40. 

Moreover, as Hamlin tails, to disclose fibers (according to page 5 of the Office Action), 
Fig. 5 of Hamlin can not be interpreted to show fibers or an angle between fibers. Applicant 
notes that the Office Action cites to the figures of Hamlin to support its assertion that fibers or 
f - _ i ^ f m* v <. i fa Is i l ik 

materials o f the Hamlin device, it appears that the Office Action is interpreting tire cross- 
o i ,v e - ^ n ^a i \ zepiesent an internal arrangement of libers in layers 48 and 56 of 
5 audio \ ^ < i 1 •> \ " n i u i <. (a. tarn i t 

in fact relied upon) is contrary to 37 C.RR. §1 J4(h)(3)an.d MPEP §6Q8.02(1X). Specifically, 
the spacing and angle of -.ross hatching in Hamlin is due to the requirements of 37 CF.R. 
s ' * H H v> u n i late* the use of regularly spaced parallel oblique strokes. Also, cross 
hatching can, at most, identify only a type of material under MPEP §608.02; LX), and thus does 
not identify a particular arrangement or internal structure of a material 

1 a. \ » a v -t v. i \\saoKLu . i u Lo soow 

or describe fibers or fiber layers. 

For the foregoing reasons, the applied references fail to show, describe, teach, or suggest 

It K, C. Vt v \ IS vl ! 1 t 1 e ! 1 11 v 

thereof, it is respectfully reqi ested that the rejections be withdrawn. 
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CONCLUSION 

In view of the foregoing amendments and remarks. Applicant respectfully requests 
i deration of this i < d e mm 1-37. 

S uldi xaminer i the ry issues outstanc er cons ide rat 

response, the Examiner is invited to contact the undersigned to expedite prosecution of the 
app icarl m 

zed bv th s p s i 

} v.o.L\v n . _ , . , x ' , ) " ^\v:tniaybc 

require dm a % ired xtei on time fee crec y overpaymei o Depc I 
Account 50-3840. This paragraph is intended to be a CONSTRUCTIVE PETITION FOR 
EXTENSION OF TIME is accordance with 37 C.FJL § 1.136(a)(3). 



Respectfully submitted, 
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